6.
As to the material regarding scope and excluded matters, see Rome I art. 1(2), Rome II art. 1(2) & (3). 9. TEC art. 249; TFEU art. 288.TEC art. 249 (2), TFEU art. 288(2). 10. Rome I and Rome II are based on TEC art. 61(c); see Rome I pmbl. and Rome II pmbl. (allowing measures in the field of judicial cooperation in civil matters as provided for in TEC art. 65); TEC art. 65(b) (vests power in the Community to promote the compatibility of the rules applicable in the Member States concerning the conflict of laws and of jurisdiction).
11. See Protocol no. 4 (1997) (United Kingdom and Ireland annexed to the Treaty on European Union (TEU) and to the Treaty establishing the European Community (TEC) art. 1-4); Protocol no. 5 (1997) (Denmark, annexed to the TEU and to the TEC art. 1-5).
12. See Rome II art. unification. First, due to its very nature as a convention, it was not in force automatically in all Member States of the European Union, but instead had to be transformed into national law pursuant to domestic requirements of the participating Member States. In the course of time it has undergone repeated modifications. On the occasion of new Member States acceding to the European Union and which were obliged to adopt the Rome Convention as a part of the acquis communautaire, the convention was repeatedly renegotiated and amended or modified several times. it was not guaranteed, as national courts only were entitled to request the European Court of Justice to give a preliminary ruling but were not obliged to do so. 23. See Rome Convention art. 18 ("In the interpretation and application of the preceding uniform rules, regard shall be had to their international character and to the desirability of achieving uniformity in their interpretation and application."). By transforming the Rome Convention into a regulation, major shortcomings of the convention have been erased. First of all, there is a uniform text in all Member States. Different from the Rome Convention, the Regulation does not allow reservations. Second, Rome I being a Regulation, it is automatically applicable in Member States without any further transformation needed. Third, future modifications of the regulation again will automatically be applicable within the Member States. And fourth, based on Articles 68, 234 TEC (now Article 267 Lisbon Treaty), courts of the Member State, against whose decisions there is no judicial remedy under national law, no longer just may, but instead shall request the Court of Justice to give a ruling, in case they consider that a decision on the question is necessary to enable it to give judgment. Hence, uniform interpretation of a uniform text will be better safeguarded. parties to an international contract, this confusion is of no significance, because, pursuant to Article 28, Rome I will only apply to contracts which are concluded after 17 December 2009.
Territorial Reach
Being an EC Regulation, Rome I in principle would be in force in the Member States of the European Union. However, being based on Articles 61 and 65 EC, it is not automatically in force in the United Kingdom, Ireland, and Denmark. Since it has not opted in, it is not in force in Denmark. 35 Consequently, Article 1(4) makes a distinction between Member States to the Regulation and Member States of the European Union, the letter being addressed within the Regulation only in Article 3(4) and Article 7.
As is expressly straightened out in the title and is clear from the substance of Article 2, Rome I asks for universal application. The Regulation is not only applicable as among Member States of the Regulation or Member States of the European Union. Like the Rome Convention, it also applies in case the law of a Non-Member State is made applicable.
32. Rome I art. 1(1). 33. The Article 3(3) situation is not a "purely domestic" situation due to the fact that parties' choice connects the case with another country.
34. Art. 26 is of no direct significance to international transactions. This provision only asking Member States to notify the Commission conventions addressing conflict of law rules relating to contractual relationships, to which Member States were parties at the time of the adoption of Rome I and which pursuant to Art. 25 will be valid.
35. As to the United Kingdom and Ireland, see Rome I recitals 42-44. 239
Material Scope
Positively speaking, Rome I applies to all contractual obligations in civil and commercial matters, as long as they involve a conflict of laws. The 36 requirement of involving a conflict of laws is meant to restrict the applicability of the Regulation to situations linked to at least two different countries. The official version of Rome I, in German language, avoids the 37 wording "in situations involving a conflict of laws" and instead reads "featuring a connection to the law of different countries." In substance there 38 is no difference. Clarifying, Article 1(1) states that the Regulation "shall not apply, in particular, to revenue, customs or administrative matters," which matters are regularly considered not to affiliate to civil or commercial law but instead to public law.
Negatively speaking, Article 1(2 and 3) excludes a number of obligations, which in substance are part of civil or commercial law but for different reasons shall not be treated under the Regulation. Exceptions apply to status or legal capacity of natural persons except for specific situations of parties concluding a contract while being in the same country, obligations out of and evidence and procedure.
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Most of those exceptions to the applicability of Rome I can be clearly justified. The exception as to power of agency, however, is rather tantalizing. A significant quota of international business transactions being negotiated through agents, it would have been more than just helpful, if Rome I had clarified this issue.
IV. ROME I IN DETAIL (2)-APPLICABLE LAW Applicable law as laid out in Chapter 3 (Articles 3-18) seems to be arranged in general based on parties' choice (subjective approach) on the one hand and closest connection to the law of a specific country (objective approach) on the other hand, with both approaches somehow modified as to special contracts. However, taking a closer look at which special contracts are excluded from the general system, there is an additional underlying principle, which is slightly concealed by the simple mechanical string of provisions, but which becomes evident when looking at the excluded contracts and at the differences as compared to the general system. This additional principle is the principle of favoritism towards presumably weaker parties. What looks like a general principle is thus restricted to a general principle in business to business transactions.
Party Autonomy
Under the Rome Convention, under Rome I, parties in principle have an unlimited choice of when and what law to choose.
a) What Law to Choose?
Like under the Rome Convention, like under domestic law of the Member States, and like under the law most everywhere around the world, international contracts under Rome I are preferentially governed by the law chosen by the parties. As recital 12 of Rome I points out, "The parties' freedom to choose 50 the applicable law should be one of the cornerstones of the system of conflictof-law rules in matters of contractual obligations. Parties have the utmost freedom to whatever law they want to be applied."
However, parties' choice is limited to either party's national law. law clause to their contract, at least theoretically, will only experience in the court whether their choice is accepted, under Rome I they can feel confident that their choice will be accepted. They know from the very beginning what law will be applicable to their contract. This is notably true in case parties opt for a so-called "neutral" law, a law which is neither related to one of the parties nor to the transaction as such.
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Eventual public interests are enforced not by limitations as to the eligible law, but instead by means of adding mandatory provisions of a second law. Hence, in case all other elements relevant to the situation at the time of the choice are located in a country other than the country whose law has been chosen (i.e. one foreign country situation different from a purely domestic country situation), the choice is valid. However, as choice of the other country's law normally has for only reason the desire to escape mandatory rules of the law applicable in case of no choice of law, Article 3(3) declares additionally applicable the mandatory provisions of the law of the derogated country. In case all other elements relevant to the situation at the time of the choice are located in one or more Member States and parties opt for a third (non-Member State) country's law, again the choice is valid. However, under Article 3(4) mandatory rules of EU law as part of the law of the forum will be applied in addition to the law chosen by the parties.
b) How to Choose?
Choice of law can be made expressly by a choice of law clause either 59 in writing or orally. The only problem is making perfectly clear which law parties want to use. This is not a problem specific to Rome I. Parties had to experience the same problem under the Rome Convention and have to face it as well under U.S. law. The problem has shown up in international sales contracts, where the choice of law of a country may lead to the application not of the genuinely domestic law of that country but instead the law of the Convention on the International Sale of Goods (CISG) as in force in the chosen country. 
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Choice of law can be made as well implicitly; it can be derived from the terms of the contract or the circumstances of the case. This is a common 61 practice in most legal systems, and was similarly addressed in the Rome Convention. However, as ample evidence in case law shows, implicit choice of law can be used, or abused, by courts as a means to easily fall back on the domestic law of the court, which may alleviate decision making, but which is not covered by an unanimous decision of the parties. Courts may assume an implied choice from the contract or the circumstances of the case where the parties, or at least one of the parties, never meant to choose the law. In order to reduce such unwanted and inappropriate assumption of an implicit choice of law, Rome Convention had asked for the choice to be "demonstrated with reasonable certainty." Rome I now enhances the requirements for the 62 assumption of an implicit choice by asking for clear demonstration instead of only reasonable certainty.
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Recital 12 to Rome I specifically addresses one of the terms in the contract, which in the past most often had been held to be indicating an implicit choice of law with reasonable certainty. Courts almost automatically have considered a choice of forum clause to imply at the same time a choice of law: He, who chooses a court, chooses the court's law. This seems to be a highly questionable implication considering that parties who have been aware of a possible international lawsuit and have provided for the appropriate court could have easily added a choice of law clause to the choice of forum clause, in case this was their true intention. Recital 12 now puts out that an exclusive choice of forum clause is one of the factors clearly indicating an implied choice of law. However, it is considered to be only one of the relevant factors, not in itself a decisive factor. What makes Recital 12 somehow questionable and some kind of disguised homeward trend in favor of Member State law is the fact that such indication is addressed only in respect of the choice of forum of courts of a Member State. In case you consider a choice of forum clause an indication of implicit choice of law there is no logical argument why this should not be true as well to the choice of a forum outside the European Union. Like under the Rome Convention the choice of law in general is for the whole contract, matters to be treated separately and differently being specifically addressed in the Regulation. Nevertheless, parties are allowed by Article 3(1) to restrict their choice to just a part of the contract. This would not be a sensible choice in most cases, potentially making applicable incoherent provisions of different legal systems to the different parts of the contract. However, allowing parties to even make an inappropriate or bad choice perfectly reflects the cornerstone function of freedom of choice. In 64 contract law, conflict of laws rules should enable parties to make a reasonable choice but should not restrict their choice. As long as only the parties' interests are at stake, parties may even make a bad choice, stat pro ratione 65 voluntas.
d) When to Choose?
Choice of law can be made anytime, before the conclusion of the main contract, as part of that contract, or later. Again, nothing has changed as 66 compared to the Rome Convention.
e) Validity of Choice of Law Clauses
Again, like under the Rome Convention, existence and validity of a choice of law clause in general are governed by the law, which would govern it under this Regulation if the contract or term were valid. However, there is 67 one small reservation: In order to establish lack of consent a party may rely on the law of the country of his or her habitual residence as far as the legal effects of his or her conduct are concerned. This is important as to the different 68 attitude of legal systems to the questions of whether and when mere silence can be held to be consent.
As far as formal validity of a choice of law clause is concerned, Article 3(5) refers to Article 11 offering a wide range of solutions in favor of formal validity depending on where the parties are at the time of the conclusion of the contract. When persons are in the same country at the time of conclusion of the contract, the law which governs the contract itself or the law of the country, where the contract was concluded, must be met. In case parties are 69 in different countries at the time of conclusion of the contract pursuant to Article 11(2) an even larger variety of options is available. Form must comply either with the law which governs the contract, the law of either of the countries where the parties are present, or the law of the countries where either of the parties has his or her habitual residence.
Applicable Law Absent a Valid Choice of Law
Article 4 Rome I on the applicable law in the absence of choice has changed significantly from the wording of Article 4 Rome Convention. However, in substance the modifications are of slightly less importance.
The Rome Convention first outlined as a general principle the application of the law of the country with which the contract is most closely connected. This is similar to the U.S. approach of relying on the most significant relationship or the centre of gravity or the long time traditional English In itself this is but a guideline of where to go but not an itinerary of how to go there. While the Restatement centers on a more individualistic approach by evaluating a series of contacts leaving all of the decision to the ex post 74 evaluation of the court, the Rome Convention took a step forward evaluating the relevant contacts in advance and introducing presumptions on how to determine the closest connection. In general, the closest connection is to the country, "where the party who is to effect the performance which is characteristic of the contract has, at the time of conclusion of the contract, his habitual residence, or, in the case of a body corporate or unincorporate, its central administration. another country, Rome Convention turns towards an individualistic approach weighting all relevant factors. Rome I like the Rome Convention in principle takes the closest connection approach. However, this is no longer stated in the beginning as the guiding theme to future specifications, but rather at the end. And instead of 77 mere presumptions Rome I first of all lists a catalogue of specific contracts, for which it directly specifies the applicable law. Except for Article 4(1)(c), 78 which resumes from the Rome Convention the specific presumption as to contracts relating to immovable property, most of the other specifically addressed contracts are governed by what under the Rome Convention was the "law of the characteristic performance." Hence, the outcome is mostly identical to what would have been the outcome under the Rome Convention. However, there is no longer any need to justify why the seller, the service provider etc. are performing the characteristic obligation; and there is no need any longer to justify why to look at the debtor of the characteristic obligation instead of the creditor. Rome I has decided, and courts have to follow and 79 will follow the lead.
There are four addenda modifying the law under the Rome Convention: First of all, there is an exemption as to the law of the location of the immovable property in case of short term (no more than six consecutive months) tenancies, which are governed by the law of the country where the landlord has his habitual residence, provided that the tenant is a natural person and has his habitual residence in the same country. This exemption reflects wording of the Regulation on Jurisdiction including the scarcely comprehensible restriction asking for the tenant to be a natural person. Second, there is a specific provision as to the sale of goods by auction in a determinable place, making applicable the law of the place of the auction. 82 This is just what would have been the result under the Rome Convention based on the idea of a closer connection. 83 Third, there is a special provision on contracts concluded within a multilateral system which brings together or facilitates the bringing together of multiple third-party buying and selling interests in financial instruments, as defined by Article 4(1), point (17) of Directive 2004/39/EC, in accordance with non-discretionary rules and governed by a single law and which are to be governed by that law. 84 And fourth, what used to be the presumption concerning contracts for the carriage of goods under Article 4(4) of the Rome Convention has turned out to be a separate Article, modifying the applicable law as to contracts of the 85 carriage of goods and adding a new provision on the carriage of passengers. As far as carriage of goods is concerned, application of the law of the country, in which the carrier has his principal place of business, is replaced by the law of the country in which the carrier has his habitual residence. The additional 86 requirements to make this law applicable and which were meant to provide some protection against flagging out of ships are but slightly modified. Instead of the place of loading or the place of discharge or the principal place of business of the consignor, one of which has to be in the country, in which the carrier has his habitual residence, Article 5 now reads: place of receipt or the place of delivery or the habitual residence of the consignor. Moreover, Article 5(1) adds a provision applying in case one of the aforementioned requirements is not met. In substance there is no significant change as compared to the Rome Convention. Under such circumstances the law of the country of the 87 agreed delivery is to be applied. concerned, which was not specifically addressed under the Rome Convention and hence had to be treated according to the general presumption of the habitual residence or principal place of business respectively of the party performing the characteristic obligation, i.e. the carrier, Article 5(2) has developed a protective system similar to other contracts to which one party is presumed to be the weaker party.
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Taking from the ranking of the different approaches, predictability obviously has become the most important issue while private international justice on the individual case has become a means of last resort only in case the applicable law cannot be determined according to the fixed connecting factors under Article 4(1) and (2) or in case the contract is manifestly more 90 closely connected with a country other than that indicated in paragraphs 1 or 2. It has turned into an, probably rarely applied, escape clause.
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Contracts with Presumably Weaker Parties
Protection of the presumably weaker party and notably the consumer by means of appropriate private international law already had been a goal of the Rome Convention. Rome I follows suit to an even higher degree by modifications to the reach of party autonomy and to the applicable law in the absence of a choice of law. Pursuant to Recital 23 presumably weaker parties "should be protected by conflict of law rules that are more favorable to their interests than the general rules." By now, such rules in favor of presumably 93 or typically weaker parties are laid down with regard to four different types of contracts.
a) Consumer Contracts
Consumer contracts had been treated in the Rome Convention in a somehow restricted sense as far as types of contracts under protection were concerned. Article 5(1) Rome Convention only addressed contract for the supply of goods or services and contracts for the provision of credit for that objective. Contracts of carriage (which in substance are contracts for service) and contracts for services to be supplied to the consumer exclusively outside an exception to the exception of Article 5(4) Rome Convention, contracts providing for a combination of travel and accommodation were included.
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Contracts as described were to be treated under Article 5 instead of Articles 3 and 4 Rome Convention in case the receiving party was a consumer, who was defined to be a person acting outside his or her trade or profession.
As to consumer contracts, choice of law was fully available, but the legal consequences were different from those under Article 3. Mandatory rules of the law of the country of the consumer's habitual residence were to be applied in addition to the chosen law in case one out of three additional requirements was met. Where either (1) the contract was preceded by a specific invitation addressed to the consumer or by advertising, and the consumer had taken in that country all the steps necessary on his part for the conclusion of the contract; or (2) if the other party or his agent received the consumer's order in that country; or (3) if the contract was for the sale of goods and the consumer travelled from that country to another country and there gave his order, provided that the consumer's journey was arranged by the seller for the purpose of inducing the consumer to buy. In short, the requirements of on of three situations had to be met where the other party had intruded into the shelter of the habitual residence of the consumer or had elicited the consumer out of his shelter. Absent a choice of law, a consumer contract was governed by the law of the country of the consumer's habitual residence in case one of the above mentioned additional requirements was met. Besides, Article 5 Rome Convention, a significant number of Directives on consumer protection provided for the applicable law.
Article 6 Rome I replacing Article 5 of the Rome Convention has brought quite a number of modifications:
First, the consumer contract is defined more precisely, defining not only the consumer being a natural person entering into a contract for a purpose which can be regarded as being outside his trade or profession, but as well the other party (the professional), who is another person-which as opposite to the consumer may be a natural person or legal entity-acting in the exercise of his trade or profession. the exception has turned into the standard. Under Rome I every type of contract can be a consumer contract to the exclusion of those types of contracts.
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Third, the additional requirement to bring the contract under Article 6, now is broadened asking for either that the professional: a) pursues his commercial or professional activities in the country where the consumer has his habitual residence, or b) directs such (commercial or professional) activities to that country or to several countries including that country (of the habitual residence of the consumer) provided that in doing so the contract falls within the scope of such activities.
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Applicable law as to consumer contracts has not changed. The applicable law can be chosen in accordance with Article 3. However, the consumer will be additionally protected by mandatory provisions of the law applicable absent a choice of law, this being the law of the country of the consumer's habitual 99 residence. 100 The enhancement of consumer protection by Article 6 Rome I mirrors the enormous emphasis of consumer protection under EU law. This is not the 101 place to exhaustively review the general concept. It should be noted however, that protection by a double set of mandatory provisions turns a choice of law clause into a threat against the professional and makes it fatuous for him. Therefore it might have been preferable to follow the 2005 Commission proposal to abolish party autonomy in consumer contracts altogether instead of adhering to it formally while threatening it in substance. Or the approach chosen in respect of contracts for carriage of passengers could have been tried. Or it would have been worthwhile to consider the modern Japanese 102 approach of giving the consumer the option of having applied either his domestic mandatory provisions or those of the chosen law. 
b) Contract for the Carriage of Passengers
Different from carriage of goods carriage of persons had not been specifically addressed in the Rome Convention. On the other hand, all contracts of carriage except for package travel contracts were excluded from 104 the provision on consumer contracts. Consequently it had to be governed by 105 Article 3 and 4 if not otherwise provided for. By now this type of contract is addressed in Article 5(2) Rome I. It is treated significantly different from carriage of goods, differences indicating that carriage of goods is considered-in general-to be a contract between equal parties while carriage of passengers is considered to be typically a contract between a stronger and a weaker party and at the same time a typical consumer contract.
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First of all, choice of law is restricted to specifically addressed laws, all of which have a real and substantial connection with the parties or the transaction. Hence, at least the protection by a law which is somehow 107 connected with the parties or the transaction will be provided. And second, where no choice of law nor appropriate choice of law exists, the applicable law is the law of the habitual residence of the passenger in case there is an additional connecting factor to this country. Hence, absent a valid choice of 108 law the passenger in general will enjoy the protection of the law which is familiar to him or to which he at least has easy access. Only in case neither the place of departure nor the place of destination is in the country of the passenger's habitual residence, the law of the country of the habitual residence of the carrier will apply. Like in the general system (Article 3 and 4) an escape clause is provided.
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In a nutshell the passenger is treated similar to a consumer in a consumer contract, although not totally alike.
c) Insurance Contracts
Similar to carriage contracts insurance contracts cover a mix of situations, some strictly business related, others consumer related. Under the Rome Convention they had not found a specific provision as to the applicable law. employed persons belonging to an undertaking or group of undertakings, or to a trade or group of trades, in the event of death or survival or of discontinuance or curtailment of activity, or of sickness related to work or accidents at work do not fall under Rome I. In short and plain language: Insurance offered by insurers from outside the European Union for labor related death or illness is not governed by Rome I. This type of insurance is somehow related to social security and therefore excluded. Instead, it is governed by the law applicable under domestic private international law of the Member States. However, in practice this is unlikely to happen as insurance specialists stress that "the rules concerning freedom to provide services require the non-Community service provider to declare an address for service in the Union, which brings them under Community law." Second, Article 7 distinguishes insurance contracts and reinsurance contracts, the latter not falling under this provision and hence to be handled 116 under Articles 3 and 4.
See Commission Green Paper on the Conversion of the Rome Convention of 1980 on the Law Applicable to Contractual Obligations into a Community Instrument and its
Third, Article 7 distinguishes regular insurance contracts from insurance contracts covering large risks, the latter being under Article 7 whether or not 117 the risk covered is situated in a Member State. Such insurance contracts, which in substance are not consumer contracts, are governed by the law chosen by the parties in accordance with Article 3. Absent a valid choice of law and in line with the dogmatic approach under Article 4 they are governed by the law of the country of the insurer's habitual residence; but like in all 118 other cases, the escape clause may lead to a different result. In the outcome, insurance contracts covering large risks are treated like ordinary contracts under Articles 3 and 4.
Finally, there is the John Q. Public type of insurance contract, which in substance is a consumer contract. It is addressed in Article 7(3) which applies only in case the risk is situated in a Member State. Choice of law is 119 available, albeit restricted to five options:
(a) the law of any Member State where the risk is situated at the time of conclusion of the contract; (b) the law of the country where the policy holder has his habitual residence; (c) in the case of life assurance, the law of the Member State of which the policy holder is a national; (d) for insurance contracts covering risks limited to events occurring in one Member State other than the Member State where the risk is situated, the law of that Member State; (e) where the policy holder of a contract falling under this paragraph pursues a commercial or industrial activity or a liberal profession and the insurance contract covers two or more risks which relate to those activities and are situated in different Member States, the law of any of the Member States concerned or the law of the country of habitual residence of the policy holder.
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All these options lead to a law which is somehow related to the insured person. Absent a valid choice of law this consumer orientated insurance contract is governed by the law of the Member State in which the risk is situated, as defined in Article 7(5), at the time of conclusion of the contract.
In case of compulsory insurance, Article 7(4) transfers rights to Member States imposing such obligation to provide for specific provisions.
d) Individual Employment Contracts
Individual employment contracts had received a special provision already in Article 6 of the Rome Convention. Article 8 Rome I adopts this provision adding but minor clarifications and modifications.
Article 8 now starts with a repetition of the general principle of party autonomy, which in the Rome Convention was in substance the same but only addressed indirectly by reference to Article 3 Rome Convention. Like in the Rome Convention and typical as to protection of presumably weaker parties, Article 8(1) then limits the effect of choice of law by obligatory application of mandatory provisions of the law applicable absent a valid choice of law.
Absent a valid choice of law, Article 8 provides two different approaches depending on the place of work. In case the employee habitually carries out his work in performance of the contract in one country or, failing that, carries out his work from one country, the law of that country applies; temporary employment in another country does not impair this effect. The words "from 121 which country" have been added to the original Convention text in order to cover employment of international flight attendants and similar persons, who carry out their work in different countries but from a base in one country. Their employment is different from the employment of persons working in different countries insofar as they do not travel to different countries in order to carry out their work in the country of destination, but instead take their working place-an airplane or a ship e.g.-with them through different countries.
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In case the employee has no habitual country of work and hence Article 8(2) does not apply, the contract is governed by the law of the country of the place of the business engaging the employee. 
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Like in most other contracts there is an escape clause. 
The Escape Clause
In principle Rome I endeavors to establish clear cut rules on the applicable law. Legal certainty is expressly labeled to be the "general objective" of the Regulation. Conflict of law rules are shaped to be "highly foreseeable." This goal is reached first by allowing parties to choose the 125 applicable law, and second by fixing the relevant criterion on which to rely for a comprehensive catalogue of contracts. However, this goal is foiled in part by what is called escape clauses, allowing the courts to set aside the clear cut rules and to rely instead on an evaluation of all relevant factors of the individual case in order to "determine the law that is most closely connected to the situation." Ex ante certainty and predictability thus can be turned into 126 ex post re-evaluation and hence uncertainty.
The escape clause reads identical in most all types of contracts giving the court discretion to deviate from the fixed rule if it is clear from all the circumstances of the case that the contract is manifestly more closely connected with a country other than that indicated. Under such circumstances the court applies the law of the country closest connected to the contract. It 127 is slightly different only as to individual employment contracts insofar as in Article 8(4) the word "manifestly" is missing. 127. See Rome I art. 4(3); Rome I art. 5(3) (contracts for carriage); Rome I art. 6(3) (consumer contracts not falling under Art. 6 referring to Arts. 3 and 4); Rome I art. 7 (insurance contracts covering large risks).
128. Rome I art. 8(4) (adopts the wording as in the provisions on individual labor contracts as well as in contracts in general as it was used in the Rome Convention). I indicates that this should be a rare exception. There is no rationale given in the recitals and no rationale identifiable for omitting the word "manifestly" as to individual labor contracts. So eventually it is but a mistake in editing the final text. The escape clause under Rome I comes close to what is stated in § 188(2) of the Restatement. However, there are two differences to be taken into account. First of all, due to the added word "manifestly" what is an escape clause under Rome I is to be narrowly interpreted. Wording and legal history clearly indicate that the escape should not be taken easily. On the other hand, according to the U.S. system weighing of all relevant factors is framed as a general principle. And second, § 188(2) and (3) of the Restatement gives an-albeit not exhaustive-list of factors to be taken into consideration and even a hint as to the respective relevance of some factors, while Rome I only relies on "all the circumstances of the case." The only factor expressly 131 mentioned in Recital 19 is, that account should be taken, inter alia, "whether the contract in question has a very close relationship with another contract or contracts." 
Commission Proposal for a Regulation of the European Parliament and the Council on the Law
Mandatory Provisions and Public Policy
Private international law of contractual relationships in general can restrict itself to adequately administer the interests of the parties involved in the transaction; however, it cannot completely neglect public interests. While in the past public interests were introduced by means of restrictions to the applicable law based on the idea of public policy, the Rome Convention and similarly Rome I pursue a triple approach. They first specifically modify the rules on the applicable law where deemed to be necessary to protect public interests. Second, they introduce mandatory rules to be applied next to the applicable law. And third, they still rely on the traditional public policy approach.
The first approach must not be discussed at length, as modifications of the rules on the applicable law have been addressed in the previous chapter. Insofar it is sufficient to remember, that protection of the weaker party and provisions to safeguard such protection are not merely based on private interests of the weaker party but likewise on public interests.
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The second and third approaches sometimes seem to be intermingled. However, there are significant differences. First, while public policy considerations are defensive, not applying the otherwise applicable law, mandatory provisions are aggressive, adding parts of a second law to the otherwise applicable law. Second, while public policy in general is restricted to protect domestic values of the forum, mandatory rules may additionally be used to protect values of third countries.
a) Mandatory Provisions
Like in the Rome Convention mandatory provisions are addressed in Rome I in two different ways. They apply to different situations; and their reach is different as well.
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On the one hand there are "provisions which cannot be derogated from by agreement" as in Article 3(3) and (4), Article 6(2), Article 8(1). They are meant to restrict a choice of law by adding to the chosen law mandatory provisions of the law applicable absent a choice of law. The mere fact that they are mandatory is sufficient to make them applicable.
On the other hand there are what is called in Article 9(1) Rome I "overriding mandatory provisions." They as well are provisions which cannot be derogated from by the parties' agreement. However, they cover not all indispensable provisions but only some of them. They are but a subdivision of all mandatory provisions. As the definition now given in Article 9(1) 134 states, they additionally must be:
[P]rovisions the respect for which is regarded as crucial by a country for safeguarding its public interests, such as its political, social or economic organisation, to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation. 135 Hence, they not only prevail over a law chosen by the parties but as well over the law applicable absent a choice of law. Private international law of contracts focuses on parties' interests and hence private interests. And it can restrict itself mostly to private interests because in contractual relationships in general only the parties' interests are involved. However, even in contracts public interests of countries other than the country which law applies to the contract may be seriously affected. Article 9 then provides for a possibility to take into account such interests. As compared to the Rome Convention, Article 9 Rome I provides two improvements. First, there is the definition of overriding mandatory provisions in Article 9(1) which the Rome Convention missed and which had given cause to serious uncertainty on how to distinguish "simple" indispensable provisions from overriding mandatory provisions. Overriding mandatory provisions of the law of the forum are always to be applied, Article 9(2). They are meant to aggressively enforce overriding interests of the forum against applicable foreign law and thus mirror the public policy defence, which is meant to defensively protect against threatening applicable foreign law.
On the other hand, application of overriding mandatory provisions of the law of another country is significantly restricted. Pursuant to Article 9(3) effect only may be given to such provisions depending on their nature and purpose and the consequences of their application or non-application. Hence, courts have significant discretion in applying overriding mandatory provisions of the law of a third country. Additionally there is a restriction as to which country's overriding mandatory provisions may be given effect. It is only the law of the country where the obligations arising out of the contract have to be or have been performed. Moreover, such overriding mandatory provisions may only be applied in so far as they render the performance of the contract unlawful. Insofar Rome I falls behind the Rome Convention which allowed the application of overriding mandatory provisions of the law of any other country with which the situation had a close connection.
136. Cases C-369/96 Arblade and C-376/96, Leloup, 1999 E.C.R. I-8453. 137. Germany made a reservation to Rome Convention art. 7(1) because this provision was held to be too vague.
Allowing recourse to mandatory provisions of a law other than the applicable law or the law of the forum only in the restricted way it is phrased out in Article 9(3) has been an offer towards a compromise with Member States which had made a reservation as to Article 7(1) Rome Convention. Notably the U.K. was opposed to a provision like Article 7(1) of the Rome Convention. Restricting the applicability of foreign mandatory provisions 138 to just the country of performance and to the single question of whether they render the performance unlawful erased some of the uncertainty of Article 7(1) of the Rome Convention. However, if there are several places of performance regarding different obligations of a contract, it might happen that mandatory provisions of different countries may be applied.
It has been questioned whether Article 7(1) Rome Convention ever has been of practical relevance in the courts. The same question might be raised 139 vis-à-vis Article 9(3) Rome I. It should be noted however, that at least German courts had to decide some cases, where U.S. embargo provisions or Nigerian provisions to protect cultural inheritance were at stake and where Article 7(1) might have worked out in case it had been in force in Germany.
b) Public Policy
Like Article 16 of the Rome Convention and Article 26 Rome II, Article 21 allows courts to refuse the application of provisions of the applicable law in case application would be manifestly incompatible with the public policy of the forum.
Public policy considerations remain restricted to domestic public policy. In the development of the Rome II Regulation the Commission had tried to introduce some kind of Community public policy directed at a prohibition of punitive damages granted by the applicable law. This experiment had not been successful. It was not repeated in the final version of Rome I. 
Applicable Law in Specific Situations Involving Third Parties
Articles 14-16 Rome 2 address specific situations involving third parties. As far as voluntary assignment and contractual subrogation are concerned, Article 14 in substance repeats Article 12 Rome Convention. 141 Hence, according to Article 14(1) the law appertaining to the relationship between assignor and assignee is to be determined based on Articles 3 et seq. Rome I while according to Article 14(2) the law governing the assigned or subrogated claim shall determine its assignability, the relationship between the assignee and the debtor, the conditions under which the assignment or subrogation can be invoked against the debtor and whether the debtor's obligations have been discharged. Unfortunately, the highly questionable problem of what law governs the relationship between the assignee and third parties-claiming e.g. prior assignment-is still left open.
The legal subrogation of Article 15-like Article 13 Rome Convention-relies on the law which governs the third person's duty to satisfy the creditor. And as to multiple debtors liable for the same claim the law governing the paying debtor's obligation in principle also governs the debtor's right to claim recourse from the other debtors.
V. ROME I IN DETAIL (3)-REACH OF THE APPLICABLE LAW
In Principle
The law applicable by means of Articles 3-8 in principle applies to all issues starting at the formation of the contract and ending at the last act of performance and even beyond. In principle it is to be applied from the cradle to the grave of a contract.
As far as the existence and the material validity of the contract are concerned, they are determined by the law which would govern under this Regulation if the contract or term were valid. Only as to the question of 142 implied consent, e.g. by mere silence or inactivity, a party may rely on the 143 law of the country of his or her habitual residence. 144 141. Only difference is that Rome II art. 14(1) replaces "the mutual obligations of assignor and assignee" with "the relationship between assignor and assignee," which modification according to Recital 38 "should make it clear that Article 14(1) also applies to the property aspects of an assignment, as between assignor and assignee, in legal orders where such aspects are treated separately from the aspects under the law of obligations. Article 12 then gives a non exhaustive list of issues which at any rate will be governed by the law applicable under Articles 3-8, namely interpretation, performance, consequences of breach of contract, ways of extinguishing of obligations, prescription and limitation of actions, and consequences of nullity of the contract. In principle, the manner of performance and the steps to be taken in the event of defective performance are governed by this law as well. However, Article 12(2) allows that as to the latter issues "regard shall be had to the law of the country in which performance takes place." 145 Besides the general provision of Article 12 there are two more provisions pertaining to the reach of the applicable law. Article 17 provides that a setoff is governed by the law applicable to the claim against which the right to setoff is asserted. And Article 18 makes this law applicable to rules which raise presumptions of law or determine the burden of proof.
Obligations arising out of dealings prior to the conclusion of a contract are expressly excluded from Rome I by Article 1(2)(i). However, they sneak in to be determined by the law applicable under Articles 3-8, because Rome II Regulation, which directly applies to this type of issues, declares 146 applicable the law governing the contract or the "would have been" contract. 
Separately Determined Issues (Dépeçage) a) Formal Validity
Formal validity of the contract is separated from material validity. It has received a general solution added by several modifications as to specific contracts. Alterations as compared to the Rome Convention are minor.
As long as the parties (or agent acting on behalf of the parties) at the 148 time of the conclusion of the contract are in the same country, the formal requirements of either the law applicable to the contract or of the law of the country, where the contract was concluded, must be observed. significantly in case the parties (or their agents acting on behalf of them) are in different countries at the time of the conclusion of the contract. Then the place of conclusion is replaced by either the place where either one of the parties is present at the time of the conclusion of the contract; additional the 150 law of the country of the habitual residence of either of the parties may be applied to formally validate the contract. The law of the habitual residence 151 is an addition as compared to the Rome Convention, highlighting that formal requirements are meant to be as little as possible an obstacle to the validity of a contract. And it highlights as well, that public interests, which may be the reason of formal requirements, in general are held to be not significant. Public interests are, however, important in consumer contracts, which are excluded from Article 11(1)-(3) Rome II and instead as far as formal requirements are concerned are governed exclusively by the law of the country of the consumer's habitual residence.
152
Finally Article 11(5) provides for a specific provision as to formal requirements for contracts on immovable property, which as well reflects public interests. In general, Article 11(1)-(3) applies. However, the law of the country, where the immovable property is situated, will apply to formal requirements in case they are imposed irrespective of the applicable law and the place of contracting and moreover they are mandatory in the sense that they cannot be derogated by agreement. 
b) Capacity
Questions of capacity of natural persons or companies in general are excluded from Rome I. Article 1(1)(a) and (f). An exception is made by Article 13 only in case of a contract concluded between parties being in the same country as far as a party may not invoke his or her incapacity derived from the law of another country unless the other party knew or negligently was unaware of such incapacity.
150. This time requirement is a precision as compared to the Rome Convention. Its rationale is somehow questionable considering that to the parties the time of making their declarations is much more relevant-and taken into consideration-as the eventual time of the conclusion of the contract, at which time the declaring party may be travelling somewhere around the world.
151. Rome II art. 11(2). 152. Rome II art. 11(4). 153. Bürgerliches Gesetzbuch [BGB] [Civil Code] Aug. 18, 1896, Bundesgesetzblatt § 311b (asks for notarization of contracts for the sale of goods, is one of the provisions, which are mandatory under German law. However, it is held that this provision does not ask for application irrespective of the applicable law.).
2011] ROME I REGULATION 265
obligations, leaving the rest to-presumably-balanced provisions of the law. And it is notably true taking into consideration the geographical scale of Europe, where a significant amount of contracts are international, while under United States geographical standards they would be but interstate. It can hardly be justified-even under the heading of equity-to suspend parties' knowledge of the applicable law and the rights and obligations arising out of such law up until a final decision of a court or arbitral tribunal. Second, and as a matter of principle, there is definitely significant less tension-if any-between predictability and legal certainty on the one hand and flexibility and equity on the other hand in an area of law, where parties are entitled to jointly select the applicable law and within the law chosen are entitled to autonomously deviate from almost all of the law of the applicable legal system. This is true at least as far as parties of approximate bargaining power enter into a contract.
Party Autonomy
Preponderance of predictability and legal certainty can best be proved by the way the applicable law is determined.
Party autonomy is declared to be "one of the cornerstones" of Rome I.
158
It not only reflects the basic principle of contract law, but as well best 159 secures predictability of the applicable law at the earliest point of time. It is first of all granted by clearly allowing parties' choice of law without any restriction to whatever law the parties chose to be the applicable law to their contract under Article 3 Rome I. No review and rejection of the parties' choice of law based on an evaluation of their choice by the courts will threaten predictability. As far as party autonomy is concerned Rome I in principle resumes what was the law under the Rome Convention. Explicit choice of law and implied choice are similarly allowed and of equal ranking. However, as far as implied choice of law is concerned, Rome I has raised the bar. While the Convention absent an express choice just asked for demonstration of choice of law "with reasonable certainty," Rome I requires that the choice must be "clearly demonstrated" thus trying to avoid the uncertainty linked up with the former notion of reasonableness. Rome I thus tries to prevent courts from too easily parties' choice of law based on lack of substantial relationship or fundamental policies of another state. There must be no connection between the parties and/or the transaction and the chosen law. Public interests-including interests of protecting weaker parties-are not pursued by limitations on the range of eligible laws but instead by additional application of provisions of a second law protecting such public interests. There is just one single and
